1. What is TUPE?
TUPE is the acronym for the Transfer of Undertakings (Protection of Employment) Regulations 2006 and is legislation governing the transfer of an undertaking, or part of one, to another.

The Regulations are designed to protect the rights of employees in a transfer situation enabling them to enjoy the same terms and conditions, with continuity of employment and have entitlement to a Teachers or LGPS pension or comparable “good quality” pension under which they can continue to earn pension benefits through their future employment.
2. When does TUPE apply?

The provisions of TUPE apply to a relevant business transfer where the transferor has a dedicated team of employees that carry out the service that is to be transferred. In effect this occurs when:

· A business or undertaking, or part of one, is transferred to a new employer

· When a “service provision change” takes place (e.g. where a contractor takes on a contract to provide a service for a client from another organisation or where a school becomes an academy)

It is possible that some transfers will qualify both as a “business transfer” and a “service provision change” e.g. outsourcing of a service will often meet both definitions.

3. What protection do employees have under TUPE?

The effect of a TUPE transfer is that the employment contract continues in full force and effect so that after the transfer it is as if the employees had always been employed by the new employer.

The effect is that the new employer has the same rights and obligations in relation to the employees that the old employer had. Accordingly, terms and conditions of employment, including pay, are preserved by TUPE.
As a rule anything contractual will transfer to the new employer:

· Rate of Pay

· Contractual hours

· Number of weeks worked

· Sickness entitlement

· Holiday entitlement

· Trade union agreements

· Continuous service

· Redundancy entitlement

· Maternity entitlement

· Agreed contractual allowances
4. Consultation

TUPE requires that both the outgoing employer (the transferor) and the incoming employer (the transferee) consult with the employees or their representatives about the transfer.

The consultation should commence long enough before the relevant transfer takes place. This consultation should include:

· That the transfer is going to take place, approximately when, and why

· The legal, economic and social implications of the transfer for the affected employees

· Whether the employer envisages taking any action (e.g. reorganisation) in connection with the transfer which will affect the employees and, if so, what action is envisaged

· Where the previous employer is required to give the information, they must disclose whether the prospective new employer envisages carrying out any action that will affect the employees and, if so, what. The new employer must give the previous employer the necessary information so that the previous employer is able to meet the requirement.

If action is envisaged, the employer must consult the representatives of the employees affected about the action. The consultation must be undertaken with a view to reaching agreement with the employee representatives to the intended measures.

During the consultations the employer must consider and respond to any representations made by the representatives. If the employer rejects these representations, he must state the reasons.

5. Changes to terms and conditions
The regulations ensure employees are not penalised when they are transferred by being placed on inferior terms and conditions. Not only are their pre-existing terms and conditions transferred on the first day of their employment with the new employer, but employees may not validly waive their acquired rights.

The regulations impose limitations on the ability of the new employer and employee to agree a variation to terms and conditions of employment. In proposals are accepted. Individual employees will be given the opportunity to discuss this with a manager and are advised to contact their trade union.
Do employees have to transfer to the new employer?

Yes, under TUPE there is no choice.

If an employee objects and refuses to be transferred they will be deemed to have resigned. They will not be able to claim unfair dismissal and will not be entitled to a redundancy payment or payment in lieu of notice.

What information will be supplied to the new employer?

The current employer must provide the new employer with a specified set of information which will assist in the understanding of the rights, duties and obligations in relation to those employees who will be transferred. This will help the new employer to prepare for the arrival of the transferred employees and make them aware of their inherited obligations. This information will include:

· The identity of the employees who will transfer

· The age of those employees

· Information contained in the statement of employment particulars

· Information relating to any collective agreements that apply to those employees

· Instances of any disciplinary action or any grievances in the preceding two years

· Instances of sickness absences in the preceding two years

· Instances of any legal action taken by those employees against the transferring employer in the previous two years or instances of potential legal action which may be brought

What information will be given to the employees affected?

The employee must inform appropriate representatives of any affected employees of the following:

· The fact that the transfer is happening
· Approximately when it is happening

· The reason why it is happening

· The legal, social and economic implications for the affected employees

· The measures the new employer intends to take in relation to those employees

· If no measures will be taken, the fact that there won’t be any such measures

“Measures” are proposed actions, steps or arrangements that may impact upon employment.

Can the new employer change terms and conditions of employment?

If the transfer has been made under the provisions of TUPE, the new employer must accept the transfer of conditions on the date of the transfer, unless new terms and conditions have been negotiated and agreed prior to the transfer. Any changes to terms and conditions should not be by reason of the transfer and would need to be negotiated or determined through the normal process.

If the employer chooses to apply for another position within the new organisation this post would be on the new employer’s terms and conditions. TUPE protection does not extend to this situation.

Will employees’ pay change?

No. Salary levels are protected on transfer. There may, however, be a need to make subsequent management structure changes for economic, technical or organisation reasons. If the pay of  individual employees is affected, the normal time limited protection periods will apply. They may also be a need to change the day of the month on which employees are paid to correspond to relevant payroll cycles. The transferor has the responsibility to inform employees of any such changes as soon as they are known.

What happens to holidays?

Employees will be entitled to the same number of holidays per year as previously. In respect of non term time only employees, if dates have already been booked, we would those to be honoured but employees should discuss this with the new employer as soon as possible.
Where the employer offers better terms and conditions, will employees automatically get these?

The legislation ensures that employees do not suffer any detrimental changes in their contractual terms and conditions of employment. it does not entitle employees to an enhancement; employees will therefore transfer on their existing terms and conditions.

If employees change their job or decide to accept a new contract in the future, then their terms and conditions many change.

How soon can changes be made by the new employer?

Should changes be necessary following transfer for ETO reason, there will be full consultation with employees and their trade union representatives.

What if an employee changes his or her mind and decides not to transfer?

This is obviously the employee’s choice, although we hope that employees will decide to transfer. If an employee makes this decision, he or she will, in effect, be resigning from his/her position and will not be entitled to any compensatory payments from the current or new employer.

Will continuous service from a previous school or local authority be honoured by the new employer?
Yes, this is the employee’s original start date and it is the date that will continue to be used to calculate length of service.

If an employee is currently absent from work due to a long term sickness/maternity, what will happen to them?

Such employees have exactly the same rights as anyone else and they will be consulted about the details of the transfer. It will be important for the new employer to be informed if such employees may need any special arrangements or adjustments to facilitate this. Existing maternity entitlements will continue to apply in accordance with current terms and conditions.

